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Security of Payment 

1. Introduction 

In August 2012 the NSW Government commissioned an Independent Inquiry into 

Construction Industry Insolvency to assess the cause and extent of insolvency in the 

building and construction industry and recommend measures to better protect 

subcontractors from the effects of insolvency.   

The Inquiry’s Final Report is now available from the Department of Finance and 

Services website at www.services.nsw.gov.au. 

This Consultation Summary Paper outlines the main reforms recommended by the 

Inquiry in relation to the Building and Construction Industry Security of Payment Act 

1999.  Other papers are being released on the Inquiry’s recommendations in relation to 

statutory constructions trusts and the licensing of commercial builders. 

This Consultation Summary Paper does not provide prescriptive detail or comment on 

the Inquiry’s Final Report.  Its purpose is to outline the Inquiry’s recommendations for 

amendments to the Building and Construction Industry Security of Payment Act 1999 

and to provide an opportunity for industry to submit feedback on the proposal. 

Nothing in this Consultation Summary Paper should be taken as in any way reflecting 

the Government’s position on the recommendations of the Inquiry. 

Written submissions responding to the Final Report or Consultation Summary Papers 

may be forwarded to: 

   Construction Insolvency Inquiry 
   Policy & Executive Services 
   NSW Department of Finance & Services 
   Level 17 
   2 – 24 Rawson Place 
   Sydney NSW 2000 
 
Submissions may be emailed to Don.Jones@services.nsw.gov.au.   

Enquiries about the Final Report or Consultation Summary Papers may be made to 

(02)9372 7761. 

The closing date for submissions is 21 February 2013. 

 

http://www.services.nsw.gov.au/
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
mailto:Don.Jones@services.nsw.gov.au
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2. Background 

In August 2012 the Hon Greg Pearce MLC, Minister for Finance and Services and 

Minister for the Illawarra, announced the establishment of an Independent Inquiry into 

Construction Industry Insolvency to assess the cause and extent of insolvency in the 

building and construction industry and recommend measures to better protect 

subcontractors from the effects of insolvency.   

The Inquiry commenced work on 13 August 2012.  The Inquiry’s Terms of Reference 

are included as an appendix to this Discussion Paper.    

As part of its work, the Inquiry consulted with building contractors and subcontractors, 

insolvency practitioners and accountants, the legal profession and representatives from 

the banking and insurance sectors among others. In accordance with its Terms of 

Reference, the Inquiry also established an Industry Reference Group comprised of key 

industry associations and business representatives.   

On 12 October 2012 the Inquiry released a Discussion and Issues Paper and called for 

submissions from industry and other interested parties. 

The Inquiry’s Final Report is now available from the Department of Finance and 

Services website at: http://www.services.nsw.gov.au/

At the same time as establishing the Inquiry, the Government created a separate 

taskforce of major public sector construction agencies to address concerns about the 

potential consequences of insolvencies on public sector projects. In responding to the 

Inquiry’s recommendations, the NSW Government will also consider this taskforce’s 

report. 

 

3. Consultation process 

Written submissions on this Consultation Summary Paper or any of the other papers 

may be emailed or posted to the address listed on the front cover of this Consultation 

Summary Paper.   

The closing date for submissions is 21 February 2013. 

 

http://www.services.nsw.gov.au/
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4. The Building and Construction Industry Security of Payment Act 1999 

The NSW Building and Construction Industry Security of Payment Act 1999 

commenced in 2000 following a number of reviews of payment practices in the 

construction industry, including reviews by the Independent Pricing and Regulatory 

Tribunal and the Joint Standing Committee on Small Business in 1998.  These reviews 

were established to consider concerns relating to the difficulty faced by subcontractors 

in recovering progress payments from head contractors and the need to better ensure 

cash flow throughout the industry.  Subsequent to the commencement of the NSW Act, 

all other Australian jurisdictions have implemented security of payment legislation. 

The objective of the Building and Construction Industry Security of Payment Act 1999 

is set out in section 3(1): 

The object of this Act is to ensure that any person who undertakes to carry out 

construction work (or who undertakes to supply related goods and services) 

under a construction contract is entitled to receive, and is able to recover, 

progress payments in relation to the carrying out of that work and the supplying 

of those goods and services. 

The Act provides that any person who carries out construction work (or supplies related 

goods and services) under a construction contract in NSW is provided with: 

• a statutory right to receive progress payments in respect of that work; and 

• access to an adjudication procedure where the amount of such payments can 

be determined on an interim basis and enforced immediately, without prejudice 

to the rights of parties to have disputes determined finally and conclusively in 

accordance with ordinary court or arbitral processes. 

Adjudication determinations are interim in nature meaning that the parties' common law 

rights under their contract are preserved allowing litigation or arbitration at the 

conclusion of the contract to attempt to recover any claimed shortfall.  Any progress 

payments made as a result of an adjudication determination are taken into account 

when a final order or award is made.  The emphasis of the Act is on maintaining cash 

flow. It is in effect a system of ‘pay now, argue later’. 

The Act does not provide protection for subcontractor payments in the event of 

insolvency of the head contractor. 

http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
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The 2010 review of the Act 

In 2010 the NSW Government released a discussion paper which sought comment on 
potential amendments to the Building and Construction Industry Security of Payment 
Act 1999 and also proposals such as the joining of a principal to a security of payment 
claim, improving the process of recovery of debts through the courts, compulsory 
insurance and the holding of retention moneys on trust.   

The 2010 discussion paper noted the following particular concerns of subcontractors: 

• unscrupulous conduct by those next up the contracting chain; 

• insolvency of parties higher up the contracting chain; 

• failure of parties higher up the contracting chain to pay; and 

• genuine disputes about the quality of work and other issues related to payment. 

Comments were sought on the following three main areas: 

• Administrative improvements to the adjudication process, including the 
redevelopment of criteria for the authorisation of nominating authorities, 
strengthening the requirements for adjudicator eligibility and developing a set of 
adjudication guidelines to enable the parties to better manage claims and the 
related processes. 

• Legislative proposals, such as: 
- setting a maximum period allowable between the commencement of work 

and the reference date (a date for making progress payments under the 
contract between the parties); 

- setting a due date for payment as not extending beyond 30 days from the 
reference date; and  

- changes aimed at discouraging predatory claiming where the respondent is 
‘ambushed’ and must deal with a large, complex claim within a short period 
of time. 

• Assistance for subcontractor claimants, such as:  

- permitting the joining of the principal to a subcontractor claim to ensure that 
head contractors meet their payment obligations to subcontractors; 

- creating a trust system established by statute for retentions and securities; 
- establishing a compulsory insurance system to protect subcontractors in the 

event of non-payment; and 
- addressing the costs of the system, particularly for small claims. 

 

Amendment of the Act arising from the 2010 review 

As of 28 February 2011, a subcontractor (claimant) applying for adjudication under the 
Building and Construction Industry Security of Payment Act 1999 is also able to issue a 
‘Payment Withholding Request’ to a principal.  As a result of that notification, the 

http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
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principal is required to retain the amount of the claim from any money owed to the 
respondent by the head contractor. 

Under the amended Act, principals must retain unpaid money to the value of the 

adjudication application until one of the following occurs: 

• the adjudication application for the payment is withdrawn;  

• the respondent makes payment to the claimant under the payment claim;  

• the claimant serves a notice of claim on the principal contractor under the 

Contractors Debts Act 1997; 

• a period of 20 business days elapses after a copy of the adjudication 

determination is served on the principal by the claimant.    

The Building and Construction Industry Security of Payment Act 1999 provides for 

penalties for principals if they do not comply with these requirements. 

 

5. The Inquiry’s recommendations to amend security of payments  

While the Inquiry made a number of recommendations to amend the Building and 

Construction Industry Security of Payment Act 1999, the Terms of Reference did not 

include an obligation to review the operation of the entire Act. 

The Inquiry found that the Building and Construction Industry Security of Payment Act 

1999: 

“…has generally been regarded as a valuable system which has brought about 

an improvement for subcontractors and has gone some way to addressing the 

imbalance of power between contractor and subcontractor… [however] there 

are a number of critical elements which government must address.”1

The Inquiry’s Final Report noted the many submissions and comments it received on 

the effectiveness of the Building and Construction Industry Security of Payment Act 

1999.  Common criticisms and suggested amendments to the Act provided by 

witnesses to the Inquiry are set out on pages 68-74 of the Final Report. 

                                                 

1 Final Report, Inquiry into Construction Industry Insolvency, p. 71 

http://www.legislation.nsw.gov.au/maintop/view/inforce/act+110+1997+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
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The full text of the Inquiry’s recommendations relating to the Building and Construction 

Industry Security of Payment Act 1999 is not reproduced here.  What follows is a 

summary of each recommendation that proposes an amendment to the Act. 

 

6. Key issues relating to security of payments 

1) Statutory construction trusts on projects valued over $1 million 

The Inquiry recommended that under the Building and Construction Industry 
Security of Payment Act 1999, trusts should be established for the purpose of 
paying subcontractors and suppliers on all building projects valued at $1 million or 
more.   The recommendation to establish a statutory construction trust is the 
subject of a separate Consultation Summary Paper. 

 

2) Extend the Act’s scope to deal with disputes relating to retention moneys 

As part of this recommendation, the Inquiry also recommended that the 
Government consider the introduction of a rapid dispute resolution system. 

 

3) Enact a legal requirement to provide statutory declarations 

The Inquiry noted that while it may be a contractual requirement for head 
contractors to submit a statutory declaration to the principal that subcontractors 
have been paid what is due and owing, there is no commensurate requirement 
under the Building and Construction Industry Security of Payment Act 1999.   

 

4) Power to prosecute for breaches of the Oaths Act 

The Inquiry recommended that the Department of Finance and Services be given 
the power to prosecute for a breach of sections 25 and 25A of the Oaths Act 
through an amendment to the Building and Construction Industry Security of 
Payment Act 1999. 

 

5) Prompt payment provisions 

The Inquiry recommended the introduction of prompt payment provisions to 
promote an efficient flow of cash through the supply chain, starting with the 
principal.  The Inquiry noted that similar provisions have been enacted in other 
jurisdictions.   

The maximum period of time for the payment of any progress claim by the principal 
to the head contractor is recommended to be 15 days.   

http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
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The maximum period of time for the payment of any progress claim by the head 
contractor to the subcontractor is recommended to be 28 days.  Disputes relating to 
whether all or part of the progress claim is due and owing are to be dealt with under 
the Building and Construction Industry Security of Payment Act 1999. 

 

6) Contract term void if payment to head contractor term is greater than 15 days 

The Inquiry recommended that any contractual or non-contractual term that 
stipulates or has the effect that moneys due and payable to a head contractor from 
the principal are paid later than 15 days from receipt of a proper claim, shall be void 
and have no effect. 

 

7) Contract term void if payment to subcontractor term is greater than 28 days 

The Inquiry recommended that any contractual or non-contractual term that 
stipulates or has the effect that moneys due and payable to a subcontractor from a 
head contractor are paid later than 28 days from receipt of a proper claim, shall be 
void and have no effect. 

 

8) Subcontractor option to suspend work 

The Inquiry recommended that if the subcontractor does not receive payment from 
the head contractor within 28 days, the subcontractor may suspend work until 
payment is received.  Any suspension of work under this provision will not be 
deemed to be a breach of contract.   

In its commentary on this recommendation, the Inquiry stated that this amendment 
would address the substantially unequal bargaining power between head 
contractors and subcontractors, noting that the subcontractor’s business is 
generally more labour intensive.  

 

9) Offence and penalty rates of interest 

The Inquiry recommended that it be an offence under the Building and Construction 
Industry Security of Payment Act 1999 if the prompt payment provisions are 
breached, and penalty rates of interest are to apply on the full amount of what is 
due and owing under that claim. 

 

10) Security of payment claims 

In response to evidence of intimidation of subcontractors, the Inquiry recommended 
that the requirement under section 13(2)(c) of the Act that mandates that a 
payment claim must state that it is made under this Act, be abolished. 

http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
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11) Expand the scope of the Security of Payment Act  

The Inquiry recommended that: 

- adjudicators be able to decide on an interim basis, disputes concerning bank 
guarantees and whether or not a party was entitled to cash a bank guarantee; 

- adjudicators be able to resolve disputes in residential home building projects 
where the project is valued at $1 million or more; 

- adjudicators being able to issue a final certificate after hearing both sides of a 
dispute involving sums less than $40,000; 

- time limits to respond to disputes be increased, however this is not to be 
inconsistent with the efficient resolution of disputes; 

- the right of a claimant to choose its own adjudicator be abolished.  

 

12) Training of adjudicators 

The Inquiry recommended that due to the proposed increased scope of their work 
under the Building and Construction Industry Security of Payment Act 1999, that 
adjudicators should successfully complete appropriate training to qualify and 
exercise their legislated powers.   

The Inquiry suggested the Institute of Arbitrators and Mediators Australia as a 
suitable neutral and independent body to take on such a role.   

The Inquiry also recommended that adjudicators have substantial relevant 
experience in the building and construction industry and that training for 
adjudicators should include at least the following: 

- analysis of the Building and Construction Industry Security of Payment Act 
1999; 

- overview of the law of contract and the laws relating to building and 
construction; 

- analysis of building contracts; 

- analysis of costs and claims in the industry; and 

- detailed analysis of building and construction claims and contractor 
entitlements.  

 

8. Publication of submissions 

Written submissions to the Consultation Summary Papers close at 5:00pm on 21 
February 2013.  

All submissions will be made publicly available from the Department of Finance and 
Services website.   

http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+46+1999+cd+0+N
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If you do not want your personal details or any part of your submission released, 
please provide reasons and indicate this clearly in your submission.  

Please note that even if you state that you do not wish certain information to be 
published, there may be circumstances in which the Government is required by law to 
release that information (for example, in accordance with the requirements of the 
Government Information (Public Access) Act 2009). 

http://www.legislation.nsw.gov.au/maintop/view/inforce/act+52+2009+cd+0+N
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Appendix – the Inquiry’s Terms of Reference 

The construction industry in NSW has a high rate of insolvency. The industry accounts 
for fifteen per cent of businesses in NSW, but up to thirty per cent of the companies 
going into administration. The government is concerned about this high rate of 
insolvency and the impact it is having on the community, small businesses, the NSW 
economy and the government’s construction program. 

The government is establishing an independent Inquiry to: 

1. Assess the extent and cause of insolvency in the construction industry. 

2. Consider payment practices affecting sub-contractors, existing protections for 
subcontractors and the impacts of insolvency on sub-contractors. 

3. Consider legislative or other policy responses that can be taken to minimise the 
incidence and impact of insolvency in the industry, including: 

a. options for improving the priority given to unsecured creditors where the debt 
results from a sub-contracting relationship  

b. opportunities to simplify debt collection processes  

c. strategies to improve financial management skills in the industry  

d. a mandatory insurance scheme to secure payments to sub-contractors  

e. a discretionary mutual fund to compensate contractors from losses arising from 
insolvency of a lead contractor or principal  

f. the effectiveness of trust arrangements in protecting sub-contractor payments 
retained by a lead contractor or principal  

g. mechanisms to ensure appropriate and effective financial disclosure between 
contracting parties, including disclosing payment of sub-contractors  

h. other relevant issues or innovations raised by the Small Business 
Commissioner or stakeholders.  

4. In developing recommendations the Inquiry should consider the impact of 
Commonwealth jurisdiction over insolvency.  

5. The Inquiry will receive advice from an industry reference group including industry 
key associations and the Small Business Commissioner. 

The government has established a taskforce to review government procurement and 
contract administration processes. The Inquiry will also consider the work of this 
taskforce. 

Given the role of the Australian Securities and Investment Commission, it is not the role 
of the Inquiry to make findings in relation to particular incidences of company failure. 
However, examples of failure may inform consideration of policy and legislative 
options. 

The Inquiry will seek submissions from the construction industry, financial 
professionals, relevant government regulators and the public. 

The Inquiry will report within three months of being established. 
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